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THE LEGAL DUTY OF THE DOCTOR AS REGARDS
SKILL AND CARE

By A BARRISTER

Let us suppose that A goes to B and asks B to
give him medical advice and attention. B is not
a doctor and tells him so, but A says that he has
every confidence in B's common sense and that
is enough for him. If B then proceeds to treat A
and does his best but, owing to his lack of the
necessary skill and knowledge, A suffers some
injury from the treatment, A will not have any
remedy at law against B. He committed himself
to B at his own risk and (to quote a legal phrase)
B did not warrant his skill. In short, the beginning
of a doctor's liability to his patient lies in the fact
that the doctor warrants his skill and holds himself
out as having the necessary skill and knowledge
reasonably required for the discharge of the
duties of his profession.
What kind of a liability is this? Is it a liability

in contract or in tort? It is not necessary for me
to deal with this distinction at any length. If a
motorist carelessly knocks down a pedestrian and
injures him, he is liable in damages, although he
has no contract with the pedestrian and so com-
rnitted no breach of contract by his careless driving.
He is liable in tort. On the other hand, if I order

(say) potatoes of a certain quality and the trades-
man accepts the order and then sends potatoes of
an inferior quality, I have an action against him
for breach of contract and I could not sue him
unless I had a contract with him. In many in-
stances a patient, whose doctor has failed to use
proper care and has thereby caused some detri-
ment to him, can sue the doctor in contract as
well as tort. In some instances he cannot sue in
contract but only in tort, e.g. suppose the care-
lessness occurs in the treatment of a patient who
is brought into a hospital in an unconscious con--
dition and occurs whilst he is still unsonscious, the
idea of a contract between the patient and the
doctor would hardly seem appropriate to the cir-
sumstances. But I shall not for present purpbses
trouble about this distinction in the cause of action,
as lawyers call it. The damages recoverable would
probably be the same, whether the patient sued in
contract or in tort or in both. I shall speak of the
doctor's duty and treat the word ' duty ' as cover-
ing the whole of the doctor's responsibility in law,
whatever be the legal conception from which it is
derived, and I shall speak of a breach of that duty
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as negligence, although the words 'duty' and
' negligence ' would primafacie, suggest to a lawyer
a cause of action in tort and not also a cause of
action in contract.
The duty of a doctor is to use proper skill,

knowledge and care not falling below the standard
of the ordinary good doctor in the branch of the
profession to which he belongs and to use such
skill, knowledge and care in the treatment of the
patient throughout, in examination and in diag-
nosis, in the prescribing of remedies, in the per-
formance of an operation, in post-operative care,
and in considering whether the duty has been
discharged all the circumstances must be taken
into account. It may be said that this statement
is vague and uncertain, but the answer to that
criticism is that the subject-matter does not permit
of a precise definition. The justice of that answer
may be illustrated in many ways. For the same
stage in the development of the same disease
I presume that it might be unreasonable to pres-
cribe for one patient the treatment which might
reasonably be prescribed for another, for the
reason that differences of physical condition or
even of temperament between them woul4 make
it wrong to treat them both in the same way. On
the same principle it might be wrong to do a
certain operation without certain preliminary
examination or without the use of a certain tech-
nique in a large and up-to-date hospital, where
all that was needed, whether in mechanical equip-
ment or in human aid, for such examination and
technique was ready and waiting. But it might be
quite reasonable and right to take the risk of doing
the operation without the one or the other in some
remote spot, whether neither was possible or
procurable, if the condition of the patient upon
such examination as was practicable appeared to
require the operation. I remember a story of an
eminent surgeon, who was spending his holidays
in an out-of-the-way part of the country. *He was
summoned suddenly to a remote farm in a wild
moorland district and had to operate immediately
at night without the benefit of many things which
would have been ready to hand in a hospital or
well-equipped nursing home, and the only avail-
able illuminants were lamps and candles. Every-
thing, in fact, went well. But, if an operation has
to be performed in such difficult conditions, the
law should and will have regard to them in the
event of an allegation of negligence. In such cir-
cumstances a surgeon might without negligence
do something which he would not have done in
performing the same operation under more normal
conditions.

I take the following words from a judgment in
the Court of Appeal in a case against a surgeon.
' It is desirable to recall the well-established legal

measure of a professional man's duty. If he
professes an art he must be reasonably skilled in
it.... He must also be careful, but the standard
of care which the law requires is not insurance
against accidental slips. It is such a degree of
care as a normally skilful member of the profes-
sion may reasonably be expected to exercise in
the actual circumstances of the case in question.
It is not every slip or mistake which imports
negligence and, in applying the duty of care to
the case of a surgeon, it is peculiarly necessary to
have regard to the different kinds of circumstances
that may present themselves for urgent attention.'
The above standard does not require every

doctor to manifest the highest degree of skill and
knowledge. Doctors, like other professional men,
presumably vary in these qualities. It would,
for example, be unreasonable to expect the general
practitioner to deal with a problem which suddenly
confronts him, as if he were the equal in skill and
knowledge of the specialist who may have devoted
a lifetime to the study of the particular disease.
On the other hand, the doctor must not fall below
the above standard, which may be said to call
upon doctors as a whole for as much knowledge
and skill as can fairly be required from every
individual doctor as a minimum, when everything
is taken into account. In applying the 'standard
the law treats a doctor according to what he pro-
fesses. The law will require from a specialist in
that field of medicine in which he professes to be
a specialist a higher degree of skill and knowledge
than it would require in the same field from a
competent general practitioner who makes no such
profession. The court will assess the appropriate
standard, not on the basis ofsome general statement
which is supposed to be applicable to all cases,
but upon the evidence of medical witnesses who
are called as experts and who give their evidence
in relation to the facts of the case which is before
the court.

I quote some words from another judgment in
the Court of Appeal in the same surgical case:
' I would not for a moment attempt to define
in vacuo the extent of a surgeon's duty in an
operation beyond saying that he must use reason-
able care, nor can I imagine anything more disas-
trous to the community than to leave it to a jury
or a judge, if sitting alone, to lay down what it is
proper to do in any particular case without the
guidance of witnesses who are qualified to speak
on the subject.' The same learned Lord Justice
in one of the next lines of the same judgment
speaks of the surgeon's duty as regards the removal
of swabs, and he says that the surgeon must use
that degree of care which is reasonable in the
circumstances, and then he adds, '. . . and that
must depend on the evidence.'
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The branch of the medical profession from
which doctors are called as expert witnesses to
give this evidence will vary in relation to the kind
of case which is under consideration. If the claim
arose from an operation performed by a surgeon,
for example, one would expect evidence from
surgeons. But this observation cannot be rigidly
applied, e.g. so as to exclude the evidence of a
specialist if the case involved a general practitioner
and not a specialist. I should like to use a line or
two of the space available for this article by saying
that I still have a vivid recollection of the powers
of lucid exposition displayed by a young surgeon,
whom I heard years ago giving evidence in a
county court.

There is, of course, a distinction between not
having the necessary skill or knowledge and failing
to use it properly although you possess it, and
defective treatment of a patient might result from
one or other of these two causes. It would not
matter much to the patient whether his plight was
due to the one cause or to the other, and the dis-
tinction may not be of much forensic importance,
as the legal issue tends to present itself in the form:
Did the defendant do or fail to do something
which in the circumstances he would not have
done or failed to do, if he had come up to the
standard which the law imposes on him? This is
the practical point on which success or failure
will depend in court.

It is not difficult to think of other legal prob-
lems which may arise from the application of
the standard of care, skill and knowledge which
the law requires of a doctor. Let me give one or
two examples. First, is a doctor bound to be
absolutely up to date in his knowledge or his
methods? The answer to this question cannot be
no, but neither can it be a simple yes. It would
have to be yes subject to a qualification which is
familiar in such problems, ' but it must be a
question of degree.' Thus, for example, if the
new discovery was a new drug, it might as yet
have been employed only in cases under strict
observation and control in hospitals or nursing
homes, and so might not yet be ripe for general
use. On the other hand, if all the experimental
stages had been successfully accomplished and
the drug was ready for general use, the question
would be whether the doctor ought to know about
it. The answer would be easier if the defendant
was a specialist and the drug related to his special
field of practice, than if he were a general prac-
titioner. The case for the plaintiff would probably
not be easy to proVe. Such propositions as these,
viz. (if the patient had died), ' He would have
recovered, if the drug had been prescribed for
him,' or (if the patient were the plaintiff)' I should
have made a quicker or a more complete recovery

if you had prescribed the drug for me;' would
appear, at least to a lawyer, to be matters sus-
ceptible of much controversy even amongst
experts.

Another example is provided by the question of
calling in a specialist. Let me assume that the
case is surgical. When ought the general prac-
titioner to call in a surgeon? The only answer
that can be given is, that he should do so when
competent general practitioners would conceive
it to be their duty to do so. No hard and fast line
can be drawn and no precise definition can be
framed which will always supply a ready answer
to the question. What will the result be in law
if he himself performs the operation in a case
where, on the application of the above test, he
ought to have called in a specialist to perform it?
He ought not to have undertaken the operation
except in an emergency when no surgeon was
available or unless he pointed out to his patient
that the operation called for the ability of a speci-
alist, that is of a surgeon, but the patient insisted
upon his performing the operation himself.
I think that the English law in such circumstances
is to that effect. If he undertakes the operation
when those conditions are not fulfilled, he fails to
exercise due care towards his patient and, suppos-
ing that the patient can prove that he suffered
some injury which he would not have suffered if
the operation had been performed by a surgical
specialist, the patient will be entitled to recover
damages from him.

Let me take another example which is suggested
by a case from the Dominions. In assessing the
right standard of (say) surgical practice, how far
afield is a court to look? I believe that surgeons in
one country have regard to experiments and new-
methods of surgery in other countries. Should
the court which is trying a case in country A
have regard to the standards of surgery not only
in country A but in country B also? The answer
to that question is probably no. On the other
hand, the court would certainly be averse to a fur-
ther distinction which would result in the setting
up of one standard of surgery for one part and
another standard for another part of the same
country. The answer to these and similar ques-
tions will depend ultimately on the test of reason-
ableness in the light of all the circumstances.

It is probable that legal decisions of disputes
between doctor and patient are chiefly associated
in the minds of most laymen with one or two classes
of cases, and one of them would be cases in which
a swab has been left inside the patient's body.
I doubt whether the ordinary public realize how
easily a surgeon or his assistants may fail to see
a swab in a wound. The ordinary uninstructed
'man in the street,' as the current phrase goes,
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or ' man on the Clapham omnibus,' as Lord
Bowen described the same type of person, can
hardly be blamed perhaps for saying that, if a
swab is left in the patient at the end of the opera-
tion, someone must have been careless, and for
looking first in the direction of the surgeon in the
search for the culprit. Lawyers who deal with
such cases realize, of course, that the matter is not
as simple as th..t statement would assume. They
appreciate that the surgeon, in the interests of the
patient, must concentrate his attention on many
matters which in urgent and vital importance
should be ranked well above the memorizing of
the number of swabs used in the operation. There-
fore, if he fails to remove a swab before the wound
is closed and injury results from the presence of
that swab, these two facts by themselves may yet
not be enough to constitute a conclusive case
against the surgeon. The question whether he
has been negligent or not must be decided on a
view of all the facts of the particular case. This
is a principle of great importance.
One or two points arising out of swab cases

should perhaps be considered a little more fully.
First, I understand that it is common to arrange
that the counting of the swabs which are used
during the operation and the counting of the
swabs which are taken out shall be entrusted to
the sister in charge of the operating theatre or
some other responsible person, and that the sur-
geon shall leave the counting to her and proceed
to close the wound when she has informed him
that all the swabs which were put in have been
duly counted out again. Is this sufficient? I
assume that the system of checking the swabs put
in and taken out is so thoroughly and effectively
organized that it will work perfectly, subject only
to the inescapable contingency of human error.
That being so, the question has arisen whether
the surgeon has a duty to do something more than
inquire of the sister whether she is satisfied that
all the swabs have been removed, viz. whether he
should not only make the inquiry of the sister but
should make a search for the swabs himself by
some appropriate method, assuming that such a
search is practicable, either before or after he makes
the inquiry.

This question must depend on expert evidence.
I shall venture to offer one or two illustrations.
Let me suppose that after a major operation, when
several swabs were used, the surgeon was told by
the experienced sister in charge of the counting of
the swabs that all the swabs were out of the body;
one swab, however, was still in the body and
remained there; as a result the patient suffered
some injury, had to undergo another operation,
and now sues the surgeon who did the first
operation. As regards the expert evidence, let

me suppose that evidence is given by experts
called on behalf of the surgeon and is accepted by
the court, that with a view to the effectiveness of
surgery in such major operations it is both desilr-
able and usual that the checking of the swabs
should be left by the surgeon entirely to an ex-
perienced sister and that he should act on her
assurance that all the swabs have been removed.
Let me suppose, also, that the experts gave
evidence that in the particular case before the
court no examinations for swabs by the surgeon
could properly or safely have been made, as it
must have been made by touch as well as by sight
and, in view of the condition of the patient, could
not have been made without serious increase of
risk to him. In those circumstances one would
expect the judgment to be for the surgeon. On
the other hand, if the view of the experts was that
in the particular case before the court such an
examination could have been made with little or
no increase of risk to the patient and might have
led to the discovery of the swab, one would expect
that it would at once become difficult to persuade
the Court that there was not lack of due care in
the omission of the examination. Analogous cases
approaching one or the other of the two above
alternatives will no doubt occur readily to those
with surgical experience.
The second point relates to the effect as a matter

of evidence of the bare proof of the two facts,
that a swab was left in the body and that in con-
sequence of its being left there the plaintiff suffered
injury. Upon proof of these two facts does the
burden of proof then shift to the defendant, so
that, unless the defendant can show that the swab
was not left there because of any failure on his
part to exercise proper skill and care, he will fail
and the plaintiff will be entitled to judgment
against him.

This problem may be stated in a slightly
different form. On the above suppositions must
the plaintiff then, in order to succeed, go on to
prove that the defendant has been guilty of some
lack of skill or care, or will the plaintiff be then
entitled to judgment unless the defendant proves
that he has exercised due skill or care? In answer,
one school of thought would say, ' In that
state of facts the surgeon is called upon to show
that he did in fact exercise due skill and care,'
whilst another would say, 'A judge, unless in-
structed by expert evidence, cannot decide
whether in that state of facts the surgeon has or
has not failed to exercise due care.' The question
has not yet been determined and may in practice
prove to be academic, because the issue is hardly
likely to arise in court without such expert
evidence being provided for the court by one or
both of the parties.
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I ought perhaps to add one further observation
about the litigation of such claims. In a recent
case the claim was brought against the surgeon
and the sister who had been responsible for the
counting of the swabs. I suppose that this was
done on the basis that the combined duties of the
two of them together covered the whole field of
activity, within which any negligence connected
with the non-extraction of the swab must have
occurred. A similar joinder of defendants would
be likely to be made in any similar case. If more
than two persons may be involved in the negli-
gence, more than two may be brought in as
defendants. This is, after all, a natural pro-
cedure, if it is certain or almost certain that,

assuming negligence to have occurred, one or
more of (say) three persons are guilty of the
negligence, but it is still uncertain to which the
blame is to be attributed, and only the investiga-
tion of the facts at the trial will settle the matter.
The plaintiff will have good reason for being
cautious about joining as defendants persons
against whom he is not likely to succeed, inasmuch
as he may have to pay their costs. The questions
of the assessment of the damages which a success-
ful plaintiff is entitled to recover, and of the
apportionment of damages if the plaintiff succeeds
against more than one defendant, do not fall
within the scope of this article.

INTUSSUSCEPTION IN CHILDREN
Its Diagnosis and Treatment

By DR. JENS MUNCK NORDENTOFT
Physician in Charge of the Department of Radiology, Aalborg County Hospital, Denmark

The treatment of intussusception in children by
conservative measures (enemata or manipulation)
is very old. During the earlier years of this
century, as the safety of operative treatment in-
creased, it was almost abandoned. Here and
there, however, it still had advocates. The great
advantage of conservative treatment is obvious;
laparotomy is avoided. It is, however, a blind
measure and its greatest danger was the fact that
its success or failure was never immediately known.
In a large number of cases it was not discovered
that the reduction had been incomplete until hours
or days had passed. Precious time was thus
wasted, the risks of laparotomy had increased and
a high mortality resulted.
To-day the non-operative treatment of in-

tussusception in children in its modern form with
the barium enema under fluoroscopic control is
almost without danger, provided always that it is
administered by an experienced radiologist. With
X-rays the diagnosis can be confirmed at once, the
topical diagnosis can often be exact, and one can
with certainty know when reduction is complete.
It is, however, essential that the radiologist in

charge shall be a man of skill and experience in
interpreting the radiological findings.

The History of the Barium Enema Method
The barium reduction method has especially

gained ground in those countries where the simple
enema and manipulation methods had never been
given up, and where their considerable advantages
were appreciated. The fact that the barium
enema method has not been accepted in Anglo-
Saxon countries is no doubt due to the fact that
the old methods had there been quite abandoned
before the barium method was introduced in I927.
Certain series of good results of operative treat-
ment from surgical departments of children's
hospitals certainly contributed to this, as probably
also did unwise and unskilled adherents of the
older conservative school.

In the writings of last century the use of a
column of water 4 to 6 m. (I3 to 20 ft.) is recom-
mended, to be applied by ' laying the child in the
hallway and raising the funnel by mounting the
stairs.' Mortimer tried to find out how
great a pressure the normal colon can withstand
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